IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROCHELLE SWEET, JR. |
Pl aintiff,
v. : Gvil No. 97-2210

BELL ATLANTI C- PENNSYLVANI A, | NC. ,
Def endant .

MEMORANDUM

Cahn, C. J. April , 1998
Plaintiff Rochelle Sweet, Jr. (“Sweet”) clains that
Def endant Bell Atlantic-Pennsylvania, Inc. (“Bell”) term nated
his enploynent in violation of the Arericans with Disabilities
Act of 1990 (“ADA"), 42 U S.C. 88 12101-12213 (1994), and the
Pennsyl vani a Hunan Rel ations Act (“PHRA’), 43 Pa. Cons. Stat.
Ann. 88 951-963 (West 1991 & Supp. 1997). Before the court is
Bell’s nmotion for summary judgnent. For the reasons that follow,
the court wll grant the notion.
| . BACKGROUND
The evidence, viewed in the light nost favorable to Sweet,
establishes the follow ng relevant facts. Sweet began working
for New Jersey Bell in 1976. In 1989, Sweet accepted a transfer

to Bell’s! facility located in Conshohocken, Pennsylvani a, where

he began working as an Ofice Clerical Assistant (“OCA’). That

1 At the tine of the transfer, Defendant was known as Bel
Tel ephone Conpany of Pennsylvania, Inc.



sane year, Sweet noved to Reading, Pennsylvania, to live in and
mai ntain his deceased-father’s hone. In 1990, Sweet accepted a
transfer to a vacant OCA position at Bell’s central mail -
distribution facility located in Norristown, Pennsylvania (the
“Norristown facility”).2 Wth the exception of several nonths in
1991, during which Sweet worked in Philadel phia, Sweet worked at
the Norristown facility as an OCA for the renmainder of his
enpl oynent with Bell.

According to Bell’s witten job description, an OCA s
“general duties” relate to “[p]lerformng work . . . associated
wth the receipt and distribution of U S. and conpany mail.”

(Def.’s Ex. B-1.) Such work may involve “[r]eceiving, sorting

and delivering packages;” “[c]arrying, lifting and novi ng
articles . . . weighing up to 70 pounds using a hand truck,”
whi ch “[i]nvol ves bendi ng and overhead reaching;” “[a]ssisting in

| oadi ng and unl oadi ng supplies;” and “[d]riving a conpany
vehicle.” (Ld.) One of the “basic requirenents” of the OCA
position is the “[a]bility to lift and carry cartons of paper,
records and supplies weighing up to 70 pounds, w thout the aid of
anot her person or use of a nechanical device.” (ld.) According
to Gerard Quinlan (“Quinlan”), a manager in charge of sorting and

distributing mail for Bell, “[a] pproxinmately 50% of M. Sweet’s

2 The Norristown facility is also known as the Valley Forge
facility or the Trooper facility.

2



job as an OCA required lifting and/ or carrying packages or nail
bags whi ch wei ghed nore than ten to fifteen pounds.” (Def.’s Ex.
BY 4.)

Sweet considers the OCA job to be that of a “mail sorter,”
and describes his OCA duties as essentially involving: (1)
stanping and sorting mail, which required standing “for extended
periods of tine” as well as “a lot of lifting, bending, [and]
twsting;” and (2) “noving |arge packages, anywhere from5 pounds
up to 90 to 100 pounds or in excess of that . . . sone manually,
one person, sone with tw people, sone using [a hand truck].”
(Def.’s Ex. A (“Sweet Dep.”) at 8, 22.)

During the period between Sweet’s injury and his
termnation, the OCA position was the second-| owest-I evel
position at Bell. The |owest-level position was Assistant
Technician (“AT”).® Thus, during that tinme, any non-OCA position
ot her than AT represented a pronotion fromthe OCA position.

In March, 1992, Sweet injured his back at work while pulling
heavy mail bags off a pallet. Soon thereafter, Sweet i nforned
hi s supervisor, Rich Burke (“Burke”), that because of his injury
he could not continue doing the work he previously had done as an
OCA. Bell’'s nedical departnent restricted Sweet to |ight-duty

work. I n August, 1992, Sweet was di agnosed with two herni ated

3 According to Bell’s witten job description, the “general
duties” of the AT position include “[t]raveling to work | ocations
by driving Conpany [sic] vehicle.” (Def.’s Ex. F-1.)
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di scs. On Decenber 15, 1992, Sweet took a nedical |eave from
work on the recommendati on of his doctor, David Allen. Sweet did
not return to work before Bell term nated his enpl oynent on My
22, 1995.

At all relevant tines, Sweet’s injury left himunable to:
lift nore than ten pounds; stand for nore than an hour at a tine,
or for nore than an hour during an eight-hour day; walk for nore
than half an hour at a tinme, or for nore than half an hour during
an ei ght-hour day; use his feet for repetitive novenent in the
pushing and pulling of leg controls; or travel in a notor vehicle
for nore than fifteen to twenty mnutes at a tine (the “driving
restriction”). In addition, marked changes in tenperature or
hum dity affected Sweet’s back, and prol onged periods invol ving
sinpl e grasping, pushing, or pulling of armcontrols, or fine
mani pul ati on (such as sorting), caused pain in his back and
arns. *

On several occasions after noving to Reading but before
being injured, Sweet requested a transfer to a job in a Bel

facility located in either Reading or Pottstown, Pennsylvani a.

4 The precise contours of Sweet’s physical limtations
since being injured are in dispute. Dr. Allen s conclusions
differ fromthe conclusions of Dr. Robert Cohen and Dr. Stephen
Horowi tz, each of whom al so exam ned Sweet follow ng his injury,
at Bell’s request. O particular significance is the fact that
Dr. Cohen and Dr. Horow tz, upon whose conclusions Bell relies,
did not inpose the driving restriction on Sweet. Because Sweet
relies on Dr. Allen’s conclusions, so does the court for purposes
of its summary judgnment anal ysis.
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Sweet made his transfer requests primarily through Bell’s Upward
Mobility Transfer Program (the “UMIP’). Sweet’'s ains were to
work closer to honme and get a pronotion. Bell denied Sweet’s
transfer requests.

In 1992, after being injured, Sweet spoke with Burke, Tom
MIler (“MIler”), NormArnstrong (“Arnstrong”), and Jean Cuyer
(“Guyer”).®> Sweet asked each of themfor a transfer to a job in
Readi ng that woul d accommpdate his physical limtations, and
suggested that Bell could create such a job for him Sweet
expl ained that he needed to work in Readi ng because the driving
restriction precluded himfromconmuting to the Norristown
facility, which is a forty-five to sixty-mnute drive from
Sweet’s hone. |In each case, Sweet was told to request transfer
t hrough the UMIP

In early 1993, Brenda Adiver (“diver”), a disability nurse
for Bell, contacted Sweet by tel ephone to discuss Sweet’s
situation. During Sweet’s remaining enploynent with Bell, diver
had frequent contact with Sweet and Dr. Allen regarding Sweet’s
injury and ability to work. |In several discussions beginning
sonetinme in 1993, Aiver asked Sweet to return to work at the
Norristown facility. diver proposed several different Iight-

duty nodi fied-work assignnents that Bell could give Sweet, and

° Mller and Arnstrong were supervisors, and Guyer was an
assi stant nmanager, at the Norristown facility.
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Sweet concedes that, but for their location in Norristown, the
proposed assi gnnments accomodat ed his physical limtations.
Cting the driving restriction, Sweet infornmed Aiver that he
could no longer work at the Norristown facility.

Adiver suggested various ways to get Sweet to the Norristown
facility within the limts of the driving restriction. diver
suggested that Sweet drive to the Norristown facility in fifteen
to twenty-m nute increnents, stopping to rest between each one.
Aiver also suggested that Sweet take the bus to the Norristown
facility. Finally, diver suggested that Bell send a taxi to
drive Sweet to and fromthe Norristown facility.

Sweet rejected each suggestion on the ground that it did not
accommodate the driving restriction. Sweet’s position is that
“no matter what job or what duties the conpany had given [him in
Norri stown, [he] would not have been able to get to Norristown to
do the duties.” (Sweet Dep. at 17.) Sweet never consi dered
movi ng out of Reading and closer to the Norristown facility,
however, and when asked at his deposition why he did not consider
such a nove, Sweet stated that such a nove woul d be unreasonabl e.
Sweet informed Aiver that he wanted to be transferred to a
suitable job in Reading. diver responded that no such jobs were

avai l abl e,® and that Bell was not required to relocate Sweet.

6 During the period between Sweet’s injury and his
term nation, there were no OCA positions, vacant or filled, at
Bell's facilities in the Reading area.
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By letter dated January 25, 1995, Burke notified Sweet that
Bel | considered Sweet able to return to work at the Norristown
facility, with nodified duties to acconmpdate the physical
limtations found by Dr. Cohen. See supra note 4. Burke
directed Sweet to report to work on February 1, 1995. Sweet did
not return to work.

On April 21, 1995, in a tel ephone conversation and by
followup letter, Aiver notified Sweet that Sweet was eligible
to return to work on April 24, 1995, with nodified duties to
accommodate the physical |imtations found by Dr. Horowtz. See
supra note 4. Sweet did not return to work.

By letter dated May 10, 1995, Burke notified Sweet that if
Sweet did not return to nodified work by May 22, 1995, Bell would
dismss Sweet fromthe payroll. After receiving Burke' s letter,
Sweet tel ephoned Burke on May 16, 1995, and infornmed Burke that
Sweet was acting according to the physical |[imtations found by
Dr. Allen, not Dr. Horowtz. Accordingly, Sweet did not return
to work. By letter dated May 22, 1995, Burke notified Sweet that
Bell had term nated Sweet’ s enpl oynent effective that day.

Sweet instituted this action on April 9, 1997. In his
anended conplaint, Sweet clains that Bell termnated his
enpl oyment in violation of the ADA and the PHRA. Bell filed the
i nstant notion for summary judgnent on Decenber 3, 1997.

1. DI SCUSSI ON



A Summary Judgnent Standard

Summary judgnent is proper when “the pl eadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law” Fed. R Cv. P. 56(c). A fact is
material if it mght affect the outcone of the suit under

governi ng substantive |law. See Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 248 (1986). In addition, a dispute about nateri al
facts nmust be “genuine,” such that a reasonable jury could return
a verdict for the nonnoving party. 1d. The noving party has the
initial burden of producing evidence purporting to establish the
absence of a genuine issue of material fact; however, if the
nonnmovi ng party fails to produce sufficient evidence with respect
to an essential elenent of its claimand for which it will bear
the burden of proof at trial, then the noving party is entitled

to summary judgnent. See Celotex Corp. v. Catrett, 477 U S. 317,

322-23 (1986). If the noving party neets its burden, the
nonnmovi ng party nust conme forward with specific facts
contradi cting those set forth by the noving party, thereby

show ng that there is a genuine issue for trial. See Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 586-87

(1986); Lujan v. Nat’| Wldlife Fed’n, 497 U S. 871, 888 (1990).

Al t hough the court considers the nonnovant’s evi dence as true and



draws all reasonable inferences in the nonnovant’s favor, see
Anderson, 477 U.S. at 255, the nonnpbvant “nust do nore than
sinply show that there is sone netaphysical doubt as to the

material facts.” Matsushita, 475 U S. at 586.

B. Sweet is Not an “Qherwi se Qualified” |ndividual

The ADA prohibits discrimnation by an enpl oyer against a
“qualified individual with a disability” on account of the
disability with respect to various enploynent-related matters,
including termnation. 42 U S.C A § 12112(a) (West 1995).
Under the ADA, discrimnation includes, in relevant part:

not maki ng reasonabl e accomodati ons to the known physi cal

. . limtations of an otherwi se qualified individual with a

disability who is an . . . enployee, unless [the enpl oyer]

can denonstrate that the accommodati on woul d i npose an undue
hardship on the operation of the business of such

[ enpl oyer].
Id. at & 12112(b)(5)(A). A “qualified individual with a
disability” is “an individual with a disability who, with or
wi t hout reasonabl e accommobdati on, can performthe essenti al
functions of the enploynment position that such individual holds
or desires.” |d. at 8 12111(8). “Reasonable accomvpdation[s]”
include “job restructuring, part-time or nodified work schedul es,
reassi gnment to a vacant position . . . and other simlar
accomodations for individuals with disabilities.” 1d. at 8§
12111(9) (B).

To present a prima facie case of discrimnation pursuant to

the ADA, a plaintiff nust denonstrate that:
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(1) he is a disabled person within the nmeani ng of the ADA;
(2) he is otherwise qualified to performthe essenti al
functions of the job, with or wi thout reasonable
accommodati ons by the enployer; and (3) he has suffered an
ot herwi se adverse enpl oynent decision as a result of

di scrim nati on.

Gaul v. Lucent Technologies Inc., 134 F.3d 576, 580 (3d Cir.

1998). It is undisputed that Sweet is disabled within the
nmeani ng of the ADA, and thus satisfies the first elenment. The
i ssue i s whether Sweet neets his burden of showing that he is an
“otherwi se qualified” individual, and thus satisfies the second
elenment. See id. (holding that the “burden is on the enpl oyee to
prove that he is ‘an otherwi se qualified individual”) (citation
and internal quotation marks omtted). Sweet suggests that he is
an “otherw se qualified” individual because, after being injured,
he coul d have perfornmed the essential functions of a job at Bel
Wi th reasonabl e accommbdati on. According to Sweet, reasonable
accommodat i on woul d have entailed: (1) transferring himto one of
Bell's facilities in the Reading area; and (2) giving himlight-
duty nodi fied-work assignnents of the type that Bell had offered
himat the Norristown facility, or, in the alternative,
reassigning himto an existing non-OCA position requiring only
sedentary or |ight-duty work.

In order for an ADA plaintiff’'s proposed accommobdati on to be
reasonabl e, the plaintiff nust “make at |east a facial show ng
that his proposed accommodation is possible.” 1d. Mere

theoretical possibility is insufficient. Here, Sweet nust
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“denonstrate that there were vacant, funded positions whose
essential duties he was capable of performng . . . and that
these positions were at an equivalent |evel or position as his
former job.” Id. (citation, internal quotation marks, and
brackets omtted). The ADA does not require Bell to create a new
position specifically for Sweet to accommobdate his disability.

See Shiring v. Runyon, 90 F.3d 827, 831 (3d Cir. 1996)

(interpreting the Rehabilitation Act of 1973, 29 U S. C. §8 701 et

seqg.);’ see also Rucker v. City of Philadel phia, GCGv. A No. 94-

0364, 1995 W. 464312, at *3 (E.D. Pa. Jul. 31, 1995) (“[T]he ADA
does not mandate that the enployer create a ‘light duty’ or new
per manent position.”), aff’'d, 85 F.3d 612 (3d Cr. 1996). 1In

addition, Bell is not required to accommobdate Sweet’'s disability

by pronoting him See Shiring, 90 F.3d at 832.

Sweet’ s proposed accommpdation fails to satisfy the
“reasonabl eness” criteria described above because Sweet fails to
identify a vacant, funded position at or below the OCA | evel,
that existed during the relevant tine period in the Reading area

or el sewhere, the essential duties of which he could have

” The ADA's text suggests that case law interpreting
anal ogous portions of the Rehabilitation Act of 1973 be
i ncorporated by reference in construing the ADA. See 42 U S.C A
§ 12201(a) (West 1995). Shiring s discussion of “reasonable
accomodation” is also relevant given that “in 1992 the
Rehabilitati on Act was anended to incorporate the standards of
several sections of the ADA, including the section defining
‘reasonabl e acconmodation.’” Mengine v. Runyon, 114 F.3d 415,
420 (3d Cir. 1997) (footnote and citation omtted).
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performed with reasonabl e accommodati on.

On the undi sputed facts of the record, no such position
existed. The only positions at or below the OCA | evel during the
relevant tinme period were OCA and AT. The court finds that no
reasonabl e accommodati on woul d have permtted Sweet to perform
all the essential functions of either position. This conclusion
follows from Quinlan’s testinony that “[a] person who was unabl e
tolift nore than ten to fifteen pounds, or even twenty pounds,
on a frequent basis, would be unable to performthe essenti al
functions of the OCA position,” (Def.’s Ex. B § 4), a contention
that the witten job description supports.® Wth respect to the
AT position, the witten job description supports the testinony
of El eanor Wl ker, an assistant manager in Bell’s human resources
departnent, that the driving restriction wuld have prevented
Sweet from performng an essential function of that job. (See
Def.’s Ex. F {1 3.) Bell was not required to accombdate Sweet’s
inability to performthe essential job functions referenced above

by elimnating them See Rucker, 1995 W. 464312, at *3.

In light of the foregoing analysis, Bell’s continued
enpl oynent of Sweet after he was injured would have required

assigning Sweet to a position other than OCA or AT. |In other

8 “[Clonsideration shall be given to the enployer’s
judgnment as to what functions of a job are essential, and if an
enpl oyer has prepared a witten description . . ., this
description shall be considered evidence of the essenti al
functions of the job.” 42 U S.C A § 12111(8) (West 1995).
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words, Bell would have had to pronote Sweet or create a position
for Sweet, neither of which outconme the ADA requires. Although
the record does show that Bell offered to create a |ight-duty
nmodi fi ed-work position for Sweet at the Norristown facility, (see
Tr. of 1/22/98 Burke Dep. at 31), the ADA does not require such
an accommodation, at the Norristown facility or el sewhere. Bel
chose, for whatever reason, to exceed its obligation to Sweet
under the ADA, and Sweet declined Bell’'s offer.

For the reasons descri bed above, the court finds that
Sweet’ s proposed accommbdati on i s unreasonable as a nmatter of
law. It follows that Sweet has failed to neet his burden of
show ng that he is an “otherw se qualified” individual, and that

Sweet has not established a prina facie case of discrimnation

under the ADA.
C. Sweet’s PHRA Claimis Coextensive Wth H's ADA O ai m
Al t hough they are not bound to do so, Pennsylvania courts
generally interpret the PHRA in accord wwth its federal

counterparts, anmong themthe ADA. See Kelly v. Drexel Univ., 94

F.3d 102, 105 (3d Cir. 1996). The Third G rcuit Court of Appeals
has held that a claimunder the PHRA is coextensive with a claim
under the ADA. See id. Accordingly, the court’s analysis of
Sweet’s ADA claimapplies equally to his PHRA claim and Sweet’s
PHRA claimfails.

I'11. CONCLUSI ON
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Sweet suffered a serious on-the-job injury. As a result, he
faced the understandably difficult choice of noving closer to the
Norristown facility and returning to work, or staying in Reading
and not returning to work. Sweet chose the |atter course. That
Sweet found hinself forced to choose, and that his choice led to
his termnation, was certainly unfortunate, but it was not
because Bell violated the ADA or the PHRA. In fact, the choice
Bell offered Sweet was nore than either act requires.

For all the foregoing reasons, the court will grant Bell’s
nmotion for summary judgnent.

An appropriate order follows.

BY THE COURT:

Edward N. Cahn, C. J.
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